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Neutral Citation No. - 2023:AHC:106960

Court No. -9

Case :- WRIT - C No. - 29975 of 2007

Petitioner :- Akhil Bharat Serva Sewa Sangh And Another

Respondent :- State of U.P. and Others

Counsel for Petitioner :- R.K. Awasthi,Amit Shukla,Anurag

Khanna,C.B. Yadav,R.R. Awasthi,Swetashwa Agarwal

Counsel for Respondent :- C.S.C.,Kirtika Singh

Hon'ble Alok Mathur,J.

(Order on Restoration Application No.9 of 2023.
Heard Sri Srijan Pandey, Advocate, holding brief of Sri
Swetashwa Agarwal, learned counsel for the petitioners
and learned Standing Counsel on behalf of respondent
nos.1 to 5.
In view of the facts stated in the affidavit filed in support
of application for recall/restoration of the order dated
20.04.2023 passed in writ petition no. 29975 of 2007,
restoration application is allowed.
Accordingly, the writ petition No. 29975 of 2007 is
restored to its original number.
(Order on Civil Misc. Writ Petition)
Rejoinder affidavit filed by the learned counsel for the
petitioner is taken on record.
Heard Sri Srijan Pandey, Advocate, holding brief of Sri
Swetashwa Agarwal, learned counsel for the petitioners and
learned Standing Counsel on behalf of respondent nos.1 to 5.
By means of the present writ petition, petitioners have
challenged the order of the Additional District Judge,
Varanasi in Misc. Case No0.243 of 2002 passed under the
provisions of Section 13B of the Societies Registration Act.
The facts in brief are that the Petitioner no.1 is a
society registered under the Societies Registration Act
and Petitioner No. 2 is also a society registered under
the Societies Registration Act. The Memorandum of
Association of Petitioner No.2 provides that the objects
of the Society shall be the objects of the Gandhi Smarak
Nidhi Rajghat, New Delhi-1, generally and the funds,
properties, assets and all other resources, present and
future, of the society shall be utilized for all or any of the
purpose or objects as "Establishment and/or maintenance
of work centres and giving grants to organizations,
Ashrams and/or institutions of any kind".

[ sarvodayajagat.com / 01- 3158 2023 / 3i% - 18-19 / a¥ - 46 ]

The petitioner No. 1 resolved in its meetings held
between 19th March to 29th March, 1960 at Sewa
Gram Vardha that an institution known as Gandhian
Institute of Studies be founded under the auspicious
of Petitioner no.1. It was proposed to established the
Gandhian Institute of Studies with co-operation of the
Gandhi Memorial fund (Gandhi Smarak Nidhi). The
petitioner No. 1 further resolved in its meeting of 26-
27 January, 1961 at Sadhna Kendra, Kashi (Varanasi)
that as the Gandhi Memorial fund (Gandhi Smarak
Nidhi) had volunteered itself to construct buildings
for the institution, for constructing the buildings the
land was to be provided by the petitioner no.1. That
on the said land petitioner no.2, U.P. Gandhi Smarak
Nidhi construct the building as per resolution dated
19.02.1963. It is stated that in pursuance of the
aforesaid resolution dated 19.02.1963, a lease deed
was executed between Gandhi Smarak Nidhi and
Akhil Bharat Sarva Seva Sangh, the leased deed
provides that if during the lease period Gandhian
Institute of Studies shifts itself to some other place or
ceased to function then the aforesaid land and building
will revert back to first party i.e. U.P. Gandhi Smarak
Nidhi and if the Second party wishes to continue this
activity or other activities then it can run with the
permission of the first party.

It is further stated that an application was moved
by the Assistant Registrar Funds Societies and
Chits, Varanasi under Section 13B of the Societies
Registration Act for dissolution of respondent no.6 i.e.
Gandhian Institute of Studies Varanasi on the ground
that number of members of the society has fallen
below seven and the said society was not functional
for last three years. The said case was registered and
duly heard and decided by the Additional District
Judge, Varanasi by means of the impugned judgment
and order dated 28.05.2007, the application preferred
by the Assistant Registrar Funds Societies and Chits
was allowed. The Court in its operative' portion had
provided that State of Uttar Pradesh would continue
to manage the functions of the said society after its
dissolution.

[13]




Learned counsel for the petitioners has submitted that
once the order of dissolution of the said society has
been passed then the said property which is owned by
the petitioner should have been reverted back to the
petitioners rather than to the State of Uttar Pradesh. The
respondents have wrongly interpret the orders of the
Additional District Judge, Varanasi and State have taken
over possession of the said property. It has been submitted
that the Station House Officer, Police Station Adampur,
Varanasi on the instruction of Disrict Magistrate has
locked the said building and the key of the said building
is with the police authorities. It is further stated that
despite repeated representations made by the petitioner
the respondents have not considered or acceded to the
request and the property has not been given back to the
petitioners. However, in sum and substance the grievance
of the petitioners is that when the operations of the said
societies i.e. respondent no.6 have been taken over by
the State Government then they would be free to run the
said society but the property of the petitioners which was
leased out to the erstwhile society i.e. respondent no.6
should have remitted back to the petitioners.

A counter affidavit has been filed by the Assistant
Registrar Funds Societies and Chits, Varanasi who
have opposed the writ petition of the petitioners. He has
disputed the fact that the petitioners own the disputed
property which was in possession the Gandhian Institute
of Studies, i.e. respondent no.6. and had further stated that
the petitioner does not have any locus standi to prosecute
the present writ petition. It is stated that in terms of the
order of the Additional District Judge, Varanasi dated
28.5.2007 the respondents are lawful possession of the
property on which respondent no. 6 was functioning and
further they have relied upon the revenue records to show
that the said property does not belong to the petitioners.
The petitioner on the other hand had demonstrated their
ownership before this court. They have stated that a lease
deed dated 28.11.1963 was entered into between the
petitioner no.2 and respondent no.6 whereby the property
situated at Arazi No. 18/1 Mauza Saritabad, Pargana
Dehat, Asmat Tehsil District Varanasi was leased out to
respondent no.6.

It is further submitted by the counsel for the petitioner that
the said property was registered in the name of petitioner
no.1 and copy of the sale deed has been annexed along

10.

with rejoinder affidavit on the strength of the said
documents counsel for the petitioners has submitted
that the said property wherein settlement no. 18-19
situated at village Sharitabad, Pargana Dehat Amanat,
Mohalla Rajghat Kashi, District Varanasi is owned by
the petitioners and rightfully belongs to them and even
the order of the Additional District Judge, Varanasi
dated 28.05.2007 cannot divert the petitioners of
the said property. Counsel for the respondents have
relied upon paragraph 12 of the counter affidavit
where ownership of the petitioners has been refuted
according to the revenue records land is not registered
in the name of the petitioners while on the other hand
the case of the petitioners is that as per the sale deed
they are the owner of the said land. It is not dispute
amongst the parties that in case, the ownership of the
land is with the petitioners then they are entitled to
gain the possession of the said property and the order
of District Judge is limited only to grant the rights to
State to operate the said society.

In the light of the above this court is of the view that
the dispute pertaining to the ownership of the said
property needs to be resolved. In case if, it is found that
the petitioners are the true owners of the said property
then possession of the said property should revert
back to the petitioner. In this regard it is necessary
that the competent authority should go through the
various documents including the lease deed as stated
by the petitioners which was executed between the
petitioner no.2 and respondent no.6. In case, it is
found the petitioners are the owners of the property
then the possession of the same should be reverted to
the petitioners. To ascertain the aforesaid the District
Magistrate, Varanasi is directed to examine the
relevant records and come to a conclusion regarding
the ownership of the said property expeditiously, say,
within a period of two months from the date a certified
copy of'this order is produced before him in accordance
with law, and pass a reasoned and speaking order after
examining all relevant documents.

11. For the said purpose liberty is given to the petitioner to

adduce all the papers in their possession.

12. In view of the above, the aforesaid writ petition stands

disposed of. Order Date :- 16.5.2023/Gaurav
(Alok Mathur,J)
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